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I. Introduction: The Dilemma of Immigration
Stranded within the disquieting paradox of immigration, the constitutional right of an alien to seek asylum in this country
remains a dilemma that strikes at our core values.[FN1] As a nation descended predominantly from immigrants, much that
we represent as a people and the quality of life we enjoy today is owed to ancestors who braved myriad perils to reach our
shores from foreign lands.[FN2] And yet, that same standard of living that each of us owes to refugees of the past is
seemingly threatened by future immigrants who continue to flood across United States borders each year.[FN3] Therefore,
deep-rooted ambivalence reaches across public and legal policies that cannot reconcile our legacy of compassion with present
apprehensions about the massive consumption of finite resources that are professedly jeopardized by future immigrant
multitudes.[FN4] This moral conflict is compounded by the enormous logistical challenge*304 in restricting immigration.
Even hundred-mile walls have seen little success throughout history. Certainly, our country's thousands of miles of land and
sea borders, along with undefinable access through the airways, eliminate any realistic possibility of effective physical
containment.

As a result of the dilemma that immigration presents to our national ethic and the seemingly insurmountable obstacles that
confront attempts at rigorous enforcement, the fusion of self-conflict and futility may have dispelled any sense that the
challenge is truly solvable.[FN5] This equation of seeming intractability has deepened the already significant reluctance of
the courts and the Congress to displace executive responsibility. Indeed, rather than challenge executive management of these
largely unmanageable problems,[FN6] the other branches of government have typically avoided actions that might be seen
as undermining the efforts of the Immigration and Naturalization Service. Yet, while declining roles of activism in
immigration matters, the judiciary, like the Congress, has not awarded accolades to the INS.[FN7] To the contrary, criticisms
*305 abound. [FN8] Accordingly, the unusual concentration of authority in the INS may reflect not just standard
acknowledgments of administrative expertise, but also a judicial and legislative willingness to allocate public accountability
for such hapless responsibilities almost entirely to the INS.

The ambivalence of the immigration paradox has profound constitutional dimensions. Perhaps no issue can be more basic
than the threshold issue of the right of aliens to remain in this country. Strikingly, however, this transcendent question, a
critical constitutional inquiry for millions of aliens,[FN9] has not been answered by the Supreme Court during the two
decades since passage of the historic Refugee Act of 1980, establishing a statutory right to seek asylum.[FN10] When the
issue of whether due process enveloped the alien's right to seek asylum was presented to the Court in 1985, it declined to
reach the constitutional*306 question and opted for disposition on purely statutory grounds.[FN11] Nor was any such
constitutional right addressed in 1993, when the Court held that the interdiction of aliens on the high seas fell beyond the
jurisdictional reach of the U.S. asylum laws and treaty obligations.[FN12] As a result, the question of whether aliens on U.S.
soil have a constitutionally protected right to petition for asylum has engendered deep conflict among the circuit courts of
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appeals.[FN13] That conflict, and the absence of recent Supreme Court guidance, parallel the self-doubt that pervades much
of our nation's immigration policy. With an estimated six million undocumented aliens within our borders,[FN14] few
constitutional questions today embody such uncertain implications for so many people. Whatever may be the societal
ambivalence that pervades immigration policy, it cannot be acceptable for the law to leave unanswered the question of
whether so many men, women, and children who seek to remain here stand constitutionally invisible in their quest. Indeed,
the doctrines that have traditionally defined the legal framework for those aspirations date back to the Nineteenth Century, an
age of myriad constitutional abdications.[FN15] Plainly, in light of modern constitutional decisions, the Supreme Court
should revisit and determine the due process safeguards for asylum seekers.

As is demonstrated in the pages that follow, it is submitted that a principled analysis of current due process doctrines will
compel the conclusion that all aliens on U.S. soil do indeed have a due process right to seek asylum. Beginning with a brief
overview of the early Supreme Court decisions, this Article turns to the passage of the Refugee Act of 1980, the landmark
legislation conferring*307 upon all aliens physically present within our lands a right to petition for asylum.[FN16] Based on
that congressional enactment, the analysis demonstrates that a clear entitlement is created that due process must recognize
and protect. The existing judicial controversy among federal circuits is thus properly resolved by validating the constitutional
imperative on terms required by the settled principles of due process that govern all people within the sovereign jurisdiction
of the United States.

II. Background of the Controversy
A. Immigrants and the U.S. Constitution

The saga of the immigrant's constitutional odyssey began in 1886 with the historic decision of Yick Wo v. Hopkins.[FN17]
In that case, the Supreme Court invalidated a San Francisco ordinance which resulted in 200 Chinese laundries being closed
while 80 other laundries remained open, all operated by non-Chinese. Finding that hostility to the race and nationality of
petitioners could not be constitutionally tolerated, the Court applied the Equal Protection Clause to hold that their "rights . . .
are not less, because they are aliens and subjects of the Emperor of China." Therefore, because the protections of the
Fourteenth Amendment were universal in their application to "all persons within the territorial jurisdiction" of this country,
the Court established that aliens were within the arms of the Constitution.

Three years later, however, amidst intensifying public concerns about Chinese immigration,[FN18] the Court decided the
Chinese Exclusion case,[FN19] and issued resounding support for the power of the federal government to control
immigration: "That the government of the United States . . . can exclude aliens from*308 its territory is a proposition which
we do not think open to controversy. Jurisdiction over its territory to that extent is an incident of every independent nation."
[FN20] Therefore, while the Court established in Yick Wo the principle that aliens residing here are not beyond the reach of
the Constitution, it defined in ensuing decisions a tradition of judicial unwillingness to extend rights to aliens seeking
admittance. The anxieties of border protection became a recurring theme as the Supreme Court in 1892 further emphasized
the right of the sovereign to exclude foreigners as "an accepted maxim of international law . . . essential to self preservation."
[FN21] Along the same line, a year later, the Court in Fong Yue Ting v. United States[FN22] underscored the right to
exclude or expel all aliens as "an inherent and inalienable right of every sovereign and independent nation, essential to its
safety, its independence and its welfare." As the public enthusiasm for unrestricted immigration continued to plunge,[FN23]
court decisions piled up greater obstacles to gaining entry to the United States. In 1903, the Court observed that the power of
Congress to "exclude aliens of a particular race from the United States . . . without judicial intervention, are principles firmly
established by the decisions of this court."[FN24] While committing "the enforcement of the law to executive officers" the
Court nonetheless declined to deny aliens already living in the United States protection of the Constitution. Thus, in Wong
Wing v. United States, the Court rejected laws that subjected illegal Chinese immigrants to imprisonment at hard labor.
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[FN25] While explicitly avoiding any mitigation of prior decisions on the issues of exclusion or admission, the Court
nonetheless emphasized that, "[t]he provisions of the Fifth, Sixth and Thirteenth Amendments of the Constitution apply as
well to Chinese persons who are aliens as to American citizens."[FN26] Finding that "person" for Fifth Amendment
purposes includes, "any and every human being within the jurisdiction of the republic," the Court held that aliens lawfully
residing in this country were entitled to "the same protection under the laws that a citizen is entitled to."[FN27]

As a result, the doctrine that developed in the late nineteenth century largely removed "judicial intervention" from the
gateways of entry to this country. Nonetheless, the Court acknowledged the Constitution's recognition*309 of all persons
actually arriving in our territorial jurisdiction.[FN28] Favorable distinctions were readily conferred upon resident aliens,
individuals whose entry was lawful but who might thereafter be subject to expulsion.[FN29]

Other developments in legislation and case law would differentiate critically between "deportable" aliens and "excludables."
[FN30] "Deportables" were aliens who secured entry into this country, either lawfully or illegally, without detection. Even if
consigned to an illegal and undocumented status, the mere fact of their unimpeded physical arrival in the United States would
typically require that any expulsion be predicated upon some form of deportation proceedings. "Excludable" aliens, on the
other hand, never actually secured entry into this country, illegally or lawfully.[FN31] Often incarcerated by the authorities
pending determination of their fate,[FN32] excludable aliens would often face summary or even immediate removal without
the procedural safeguards of deportation. In human terms, this bifurcation reflected an attempt to deal more compassionately
with "deportables," those human beings who already stood within U.S. borders. To underscore the border protection needs,
however, constitutional recognition was completely denied to aliens who had not yet physically entered the country - the
"excludables."[FN33] As one Court decision explained the traditional duality,
[O]ur immigration laws have long made a distinction between those aliens who have come to our shores seeking admission,
such as petitioner, and those who are within the United States after entry, irrespective of its illegality."[FN34] Ironically, this
dichotomy conferred greater legal protection upon aliens who entered the U.S. illegally and secretly than those who
attempted to seek refuge by presenting themselves unsuccessfully to the officials at ports of entry.[FN35]

Because aliens who illegally crossed borders in the dead of night achieved a "deportable" status while aliens detained when
attempting to enter lawfully were deemed "excludables," the law rewarded those illegal and undocumented aliens who
successfully avoided our laws by evading interception.

*310 In addition to fostering unfairness, the deportable/excludable analysis also spawned other analytic contradictions.
Because the legal determinant was based on the fact of physical entry into the United States, cases sought a rationalization for
the status of aliens who remained present within our borders in detention or other forms of custody following interception by
immigration authorities. As a result, the Court developed the so-called "entry fiction," a doctrine treating as "excludables"
those aliens who were within government custody on U.S. lands following interception at the border as if they had never
entered the country.[FN36]

These principles were revalidated during the McCarthy era[FN37] as the Supreme Court underscored the wholesale
entrustment of immigration responsibilities to the executive branch. For example, in United States ex rel. Knauff v.
Shaughnessy,[FN38] the Court held that an alien spouse of a U.S. citizen could be excluded from this country based on
secret information without any form of hearing, a startling view of individual rights in any other context in our country.
Similarly, in Shaughnessy v. United States ex rel. Mezei,[FN39] the Court affirmed the extended detention of an alien
finding that, the "right to enter the United States depends on the congressional will, and courts cannot substitute their
judgment for the legislative mandate." As a result, even though the alien had been detained on Ellis Island for twenty-one
months without any allegation of criminal wrongdoing, the Court concluded that immigration actions by other branches of
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government are "largely immune from judicial control."[FN40]

As before, lawfully residing aliens were accorded far more rights. As a result, the Court held that the Constitution required a
fair hearing before deportation could be effected.[FN41] Thus, in United States ex rel. Accardi v. Shaughnessy,[FN42] the
Court found that the INS had failed to observe its own regulations in effecting the deportation of a resident alien. Because the
Attorney General had publicly identified the alien subject as an undesirable, the Court reasoned that the resulting expulsion
order, based on administrative proceedings conducted by an agency headed by that same Attorney General, failed to provide
*311 the requisite fair and objective process. Therefore, while the Court did not validate the inherent rights of aliens to seek
admission to this country, it found that when statutes and regulations provided particular safeguards, those rights should be
judicially enforced based on constitutional due process.[FN43]

Accordingly, while Nineteenth Century doctrine continued to govern the immigrant's right to enter our country, due process
reached those who had physically arrived. Resident aliens received most of the constitutional safeguards enjoyed by U.S.
citizens. Even for illegally entering aliens, their status as "deportables" activated procedural due process that included the
right to a fair hearing. Like other facets of immigration, though, the result of preferring illegal secret entrants to law-abiding
asylum seekers was a policy of contradictory legal tenets and logistical inefficacy. Honest refugees were being dramatically
penalized; illegal entry was effectively encouraged; border crossings were not substantially reduced and, if anything, more
covert entries were assured.

B. The Refugee Act of 1980

Throughout the decades of inconsistency and frustration, the Congress's inaction on the issue of the alien's right to live in our
country corresponded to the limited initiatives of the judiciary.[FN44] In fact, no federal statute delineated a right to seek
asylum in this country and so the legislative vacuum was filled by executive branch regulations.[FN45] The legislative
absenteeism was transformed, however, by a succession of international norms and conventions that reshaped the world's
perspective toward refugees in the aftermath of the horrors of World War II.[FN46]

*312 In 1948, the Universal Declaration of Human Rights was issued which included recognition of each nation's duty to
consider granting sanctuary to refugees fleeing persecution.[FN47] This broad proclamation crystallized further with the
United Nations Convention Relating to the Status of Refugees in 1951 ("UN Convention").[FN48] The obligations owed by
countries to refugees were emphasized again in the 1967 United Nations Protocol Relating to the Status of Refugees, which
the U.S. signed one year later ("UN Protocol").[FN49] That Protocol adopted certain provisions of the U.N. Convention to
define specific rights to seek asylum for refugees escaping persecution. While the United States did not become a direct party
to the U.N. Convention, by signing the 1967 Protocol, it accepted by reference the duty to accept refugees "where their life or
freedom would be threatened on account of their political opinion."[FN50]

Congress's commitment to this world-wide transformation[FN51] centered upon the Refugee Act of 1980, which embodied
post-war norms and evolving ethics concerning refugees:
If one thing is clear from the legislative history of the definition of "refugee," and indeed the entire 1980 Act, it is that one of
Congress's primary purposes was to bring United States refugee law into conformance with the 1967 United Nations Protocol
Relating to the Status of Refugees.[FN52] *313 To fulfill our nation's pledge to the refugee community, Congress enacted
the right to seek asylum and required the executive branch to establish a uniform procedure for such adjudications:
It is the intention of the Conference that the Attorney General should immediately create a uniform procedure for the
treatment of asylum claims. Present regulations and procedures now used by the immigration service do not conform to either
the spirit or to the new provisions of this Act.[FN53]
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This enactment marked a watershed in the rights of all aliens within our nation's borders. "Prior to the 1980 amendments
there was no statutory basis for granting asylum to aliens who applied from within the United States."[FN54] As a result of
this landmark legislation, "Congress, therefore, established for the first time a provision in federal law specifically relating to
requests for asylum."[FN55] Along with uniformity and consistency, the Refugee Act was enacted to give "statutory
meaning to our national commitment to human rights and humanitarian concerns."[FN56]

In validating the right to seek asylum, the congressional mandate resonated across the landscape of concepts such as
"excludable," "deportable," "admitted" or "unadmitted" to reach every alien physically present in the United States:
Any alien who is physically present in the United States or who arrives in the United States (whether or not at a designated
port of arrival and including an alien who is brought to the United States after having been interdicted in international or
United States waters), irrespective of such alien's status, may apply for asylum in accordance with this section, or where
applicable, section 1225(b) of this title.[FN57]

Accordingly, by its own terms, the 1980 Refugee Act discarded traditional status-based distinctions concerning the right to
apply for asylum so long as the alien is "physically present in the United States."[FN58]

*314 C. Modern Supreme Court Developments

The Supreme Court has yet to address the constitutional impact of the Refugee Act of 1980. Because due process reaches any
"person" within the United States, it has been held, as a general proposition, that it reaches all aliens within our jurisdiction.
[FN59] Therefore, in Mathews v. Diaz,[FN60] while rejecting the due process claim challenging a five-year residency
requirement for aliens seeking federal medical benefits, the Court confirmed the Constitution's recognition of aliens. As the
Court expressed the threshold issue, "Even one whose presence in this country is unlawful, involuntary or transitory is
entitled to that constitutional protection."[FN61] In 1982, the Court held in Plyler v. Doe that the Equal Protection Clause of
the Fourteenth Amendment embraced alien school children. Although undocumented and illegal, they were constitutionally
entitled to public education at the taxpayer's expense.[FN62]

Beyond those broad premises, however, the specific constitutional questions concerning asylum-seeking have not been
examined by the Supreme Court. Even so, a broad statement from a 1982 court decision addressing re-entry issues continues
to influence several courts concerning asylum. In Landon v. Plasencia, the Court described the right of aliens to seek initial
admission as a "privilege."[FN63] That mention represents dictum because the Court found that the alien facing deportation
in that case did indeed have constitutional rights.[FN64] Holding that the alien continued to be a permanent resident after a
trip abroad, she therefore retained her due process rights to a fair hearing when threatened with deportation. Therefore, the
Court had no occasion to discuss, much less determine, whether the newly enacted Refugee Act of 1980 created a right to
seek asylum with due process implications. Even so, later circuit court decisions would cite the Landon reference to
"privilege" without acknowledging its limited force as a dictum or discussing the fact that it arose in a pre-Refugee Act
setting.[FN65]

*315 III. The Circuit Split on the Constitutional Right To Seek Asylum
A. The Fifth and Second Circuits Apply Due Process

In the decades following the enactment of the 1980 Refugee Act, the gaps in Supreme Court decision-making have led to
dramatic divergences among the circuit courts concerning the reach of due process. The first important decision, Haitian
Refugee Center v. Smith,[FN66] arose in the Fifth Circuit under facts occurring prior to the effective date of the asylum
legislation . One year before the enactment of the 1980 legislation,[FN67] a class action of over 4,000 Haitian refugees
challenged INS procedures in Miami that were tantamount to perfunctory, assembly-line rituals providing each applicant with
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a hearing that averaged 15 minutes of substantive dialogue.[FN68] With only twelve attorneys available to represent those
thousands of applicants, and each asylum officer conducting 40 such proceedings daily, the applicants were frequently
unrepresented because of scheduling conflicts.[FN69] Not surprisingly in view of these abject processes, the INS refused
asylum for all of the 4,000 Haitian applicants during the course of this program.[FN70]

The district court found that the INS's "wide variety of defects" in the processing of Haitian asylum claims violated, among
other things, the Due Process Clause of the U.S. Constitution.[FN71] On appeal, the Fifth Circuit reviewed the inadequate
procedures of the INS and affirmed. Its starting point for analysis was the Supreme Court's recognition, in Mathews v. Diaz,
[FN72] that the Fifth Amendment, like the Fourteenth Amendment, protects even illegal aliens within the jurisdiction of our
country.[FN73] While acknowledging the broad power of Congress to exclude aliens altogether, the court found that "the
executive is subject to the constraints of due process" in implementing congressional immigration policy.[FN74] Although
observing that there are protected interests that originate in the Constitution itself, the court further recognized a separate
source of liberty and property interests predicated upon state and federal laws that create "a substantive entitlement to a
particular governmental benefit." Examining asylum procedure established by the INS's own regulation,*316 in conjunction
with Congress's adoption of the UN Protocol in 1967, the Court concluded that aliens had been granted a right to submit and
substantiate their claim for asylum.[FN75] Based on the creation of that substantive entitlement, the court applied the due
process doctrine of Supreme Court cases like Morrissey v. Brewer[FN76] and found that the Constitution safeguarded the
right to seek asylum. Because federal law established a right to petition for asylum, this entitlement gave rise to a protectible
liberty interest,[FN77] even if the decision to grant asylum was discretionary.[FN78]

Therefore, while finding no constitutional right concerning the granting of asylum itself, the court found that due process was
invoked by the right to seek this remedy. "Although fragile, the right to petition is nevertheless a valuable one to its
possessor."[FN79] Because the right to apply for asylum stood upon a foundation of procedural due process, the court found
that "some form of hearing" was required, and that the hearing must be conducted "at a meaningful time and in a meaningful
manner."[FN80] Applying the three-part test of Mathews v. Eldridge,[FN81] the court, upon weighing the private interest at
stake, the likelihood of error and the government's interest, found that the Haitian deportation program violated due process.

While the aliens before the court in Haitian Refugee Center v. Smith were allegedly deportables who had entered South
Florida illegally, the Fifth Circuit did not rely on traditional distinctions elevating the status of deportable aliens over
excludables. Instead, the court found that due process reached asylum seekers based on two premises: first, that the
Constitution and due process had universal application to all people within our borders, even those whose presence might be
"unlawful, involuntary or transitory"[FN82] and, second, that the applicable INS regulation and U.S. treaty commitments
established a substantive right to present an asylum claim.[FN83] Predicated upon these conclusions, the court applied
modern due process cases concerning governmental entitlements, rather than long-standing alienage doctrine defining the
constitutional rights of "deportables." Later Fifth Circuit decisions would further dispel any thesis*317 that Haitian Refugee
Center v. Smith and the Due Process clause were confined to deportable aliens.[FN84]

Two years later, the Second Circuit expressly invoked the Refugee Act of 1980 in Augustin v. Sava[FN85] to hold that the
absence of adequate translation of asylum proceedings violated the procedural due process rights of a Haitian refugee.
Applying analysis that paralleled Haitian Refugee Center v. Smith, the court, like the Fifth Circuit, found no inherent
constitutional rights in the asylum process, but reasoned that aliens "do have such statutory rights as Congress grants."
[FN86] Because the Refugee Act of 1980 conferred upon aliens a substantive entitlement to seek asylum, the court ruled that,
while a grant of asylum is discretionary, the right to apply for asylum and receive a fair hearing required adequate procedural
safeguards.[FN87]
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Reviewing the traditional distinction between "excludables" and "deportables," the Second Circuit concluded that Augustin
had waived any claim of "deportable" status by failing to raise the issue below and was therefore subject to exclusion
proceedings. Even so, the court criticized the doctrines that accorded illegal deportable entrants greater rights than those
excludables who had properly petitioned for entry.[FN88]

Rather than historic alienage analysis, the court applied the broadly prevailing due process cases[FN89] in light of the
entitlement to seek asylum established by the Refugee Act. As a result, even though the court held that Augustin was
"excludable," he was still protected by due process. Addressing the merits of the due process claim, the court found that his
asylum hearing had been fraught with apparent confusion and error due to inadequate translations of Augustin's native
Creole. Accordingly, the court found he was denied a reasonable opportunity to present this asylum claim and remanded with
directions to assure a fair hearing.

*318 B.Jean v. Nelson and the Denial of Constitutional Safeguards

One year later, however, the en banc Eleventh Circuit initiated a constitutional perspective in opposition to those holdings in
Jean v. Nelson.[FN90] Strikingly, the genesis of the Eleventh Circuit doctrine was not conceived upon the right to seek
asylum. Instead, the Jean class action was brought on behalf of Haitian aliens being held in various INS detention facilities
pending exclusion proceedings. Rather than the right to receive a fair asylum hearing, the center of the Fifth and Second
Circuit holdings, the facts of Jean v. Nelson stood largely in the fundamentally different province of "challenging the
government's refusal to grant them parole."[FN91] Because the issues in Jean v. Nelson did not include the actual right to
seek asylum, the court had no occasion to discuss the impact of the statutory entitlement conferred by the Refugee Act of
1980. Instead, the court's opinion spoke primarily to INS responsibility for managing the detention and parole of aliens who
faced pending exclusion proceedings. Unlike petitioning for asylum, an entitlement guaranteed by Congress in 1980, matters
of alien detention as well as release in the form of parole[FN92] were explicitly delegated by statute to the discretion of the
Attorney General. Undeniably, these are subjects that present a daunting array of logistical, administrative and practical
issues. Like other courts, the Eleventh Circuit described the temporary release of an otherwise ineligible alien to be "an act of
extraordinary sovereign generosity."[FN93] According to the court's comprehensive survey of federal case law, the only
circuit decision to have imposed due process limits upon INS discretion over the detention of excludable aliens was a Tenth
Circuit holding that invalidated the indefinite detention of Mariel refugees.[FN94] As a result, rather than a direct treatment
of the right to seek asylum, Jean v. Nelson unveiled a compendium of tributes to deference to the INS centering on issues of
detention and release.

*319 Although not a primary focus, asylum rights did not emerge unscathed from Jean v. Nelson. Because the plaintiffs had
claimed below that the INS was affirmatively obliged to inform aliens of their right to seek asylum, this alleged duty of
notification was drawn into the analysis. Citing the declaration in Landon v. Plasencia[FN95] that an alien seeking admission
invokes merely a "privilege," the Court not only rejected the theory of Miranda-type notification, it issued a broader
opposition to due process for excludable aliens: "Aliens seeking admission to the United States therefore have no
constitutional rights with regard to their applications and must be content to accept whatever statutory rights and privileges
are granted by Congress."[FN96] While noting that the government granted significant benefits to aliens, including the right
to an asylum hearing, the court omitted any mention of the Supreme Court doctrine that imbued such entitlements with due
process. From its premise of rejecting a constitutional duty to notify aliens of their asylum rights, the Court proceeded to
disavow the constitutional ruling of Haitian Refugee Center v. Smith that had applied due process simply to assure fair
hearings.[FN97] Even so, the Eleventh Circuit sustained certain of the alien's claims on non-constitutional grounds due to
alleged failures to comply with the INS's own regulatory criteria concerning parole and detention.[FN98]
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Because Jean v. Nelson arose from critically different facts than Haitian Refugee Center v. Smith, its sweeping reference to a
lack of due process in the asylum process could have been applied restrictively by its later decisions, even reconciled with the
Fifth Circuit holding. As matters would develop,[FN99] *320 however, subsequent Eleventh Circuit cases would instead
firmly entrench the view that due process does not reach aliens seeking refuge in this country.[FN100]

When Jean v. Nelson reached the Supreme Court in 1985, the constitutional tension among the Second, Fifth and Eleventh
Circuits' due process holdings was not resolved.[FN101] Instead, the Court declined to reach the Fifth Amendment issue
[FN102] and sustained the lower court findings that valid claims had been raised against the INS based on statutory and
regulatory criteria. Justice Marshall dissented to the refusal to address the constitutional questions in an extensive opinion
joined by Justice Brennan.[FN103] The dissent argued that, first, excludable aliens clearly enjoy Fifth Amendment
protection in matters such as criminal prosecution; second, existing precedent precluded unlawful deprivations of an alien's
property interests; and, third, denying due process to excludable aliens could not be logically supported since, for example,
the Attorney General presumably could not "justify a decision to stop feeding all detained aliens."[FN104] Because neither
the Court majority in Jean v. Nelson nor any later decision would address the due process issues, the dissent of Justice
Marshall would remain, even today, the last words written on the subject of due process for excludable aliens by any member
of the Supreme Court.[FN105]

*321 C. The Circuit Conflict Continues To Grow

With the Supreme Court's decision not to reach the due process issues, the aftermath of Jean v. Nelson left the Fifth and
Second Circuits in conflict with the Eleventh Circuit doctrine that would continue to reject constitutional asylum rights for
excludable aliens. This divergence apparently expanded in 1987 when the First Circuit repeated the Eleventh Circuit's broad
disclaimers of due process in the asylum scenario.[FN106] In that case, several refugees from war-torn Afghanistan had been
confined in INS detention centers for months following their arrival in the U.S. through third countries, an arrival secured
with the use of bogus documents. Like the en banc decision in Jean, Amanullah v. Nelson treated detention and parole for
excludable aliens, not their right to a fundamentally fair asylum hearing. Even so, citing the Eleventh Circuit holding as well
as the "requests a privilege" statement from Landon v. Plasencia, the First Circuit reiterated the general thesis that aliens
seeking admission have no constitutional rights with regard to their applications and denied the refugees' due process claims.
[FN107]

Several years later, the circuit split deepened further as the Circuit for the District of Columbia in Maldonado-Perez v. INS
[FN108] followed the Fifth Circuit's analysis to recognize a procedural due process right to petition the government for
political asylum.[FN109] Relying on Haitian Refugee Center v. Smith, the D.C. Circuit found that due process enfolded a
Salvadoran farmer who illegally entered Texas without inspection and suffered an adverse deportation order following a
hearing in absentia. While determining that due process did not create a right to asylum itself, the court ruled that it required
"a meaningful or fair evidentiary hearing with a reasonable opportunity to be present."[FN110] Concluding that due process
did indeed apply, the court found that, because the applicant had been accorded a fair opportunity to be present at his hearing,
there was no constitutional violation.[FN111] In framing the analysis, the court did not rely on Maldonado-Perez's apparent
status as a deportable alien. Instead, the court cited the Fifth Circuit's due process holding, as well as non-immigration
Supreme Court decisions that define due process in broader settings, such as Logan v. Zimmerman Brush Co.[FN112] As a
result, the D.C. Circuit, like the Second*322 Circuit in Augustin v. Sava, relied on the Refugee Act of 1980 as the source of
substantive entitlement that created the protectible interest that warranted constitutional safeguards.[FN113]

With five courts issuing varying declarations on opposing sides of a critical due process issue, the Third Circuit offered a
third position in 1996 that was lodged in the middle of the divide. In Marincas v. Lewis,[FN114] the court addressed the
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asylum rights of stowaway aliens, traditionally among the least favored of immigrant asylum seekers. The alien in Marincas,
a former soldier in the Romanian army, challenged an interview procedure for stowaways that did not provide a neutral
fact-finder to hear the claim initially and lacked other basic safeguards. Observing that the INS regulations distinguished
between the procedures governing stowaways and those afforded other applicants, the court found that stowaway asylum
claims were not being determined by "a neutral immigration law judge with a full panoply of due process safeguards."
[FN115] Upon analysis of the INS's procedures for stowaways, the Third Circuit found that they were legally inadequate and
held that these immigrants were entitled to the same asylum procedures extended to other applicants.

The court's holding, though, did not rely on constitutional due process. Indeed, the Court specifically held that the stowaway
applicants were not entitled to constitutional protection in seeking admission to the United States.[FN116] This finding was
not detailed and was apparently premised upon a recitation of the Supreme Court's reference in Landon v. Plasencia to the
seeking of asylum as a "privilege" rather than a constitutional right.[FN117] While expressly disclaiming any application of
constitutional analysis,[FN118] the Third Circuit nonetheless relied on general due process cases decided by the Supreme
Court on constitutional grounds.[FN119]

To construct a due process methodology upon a non-constitutional foundation, the court relied on the judicial duty to
construe federal statutes like the Refugee Act consistently with congressional intent because "it can be assumed that Congress
intends that procedure to be a fair one."[FN120] Even though basing its analysis upon tenets of statutory construction, the
Third Circuit explicitly spoke in terms of due process. Thus, to effectuate the 1980 Refugee Act's mandate for an asylum
procedure, as well as U.S. treaty obligations and maxims*323 of fundamental fairness, the court held that the INS process
had to provide "the most basic of due process."[FN121] Rejecting any contention that, as "excludable aliens," stowaways
deserved a deprecated form of asylum hearing, the court observed that the congressional mandate for asylum procedures
applied "irrespective of such alien's status."[FN122] In finding that stowaway applicants therefore deserved the same asylum
process created for other applicants, the court required a number of safeguards, including: a hearing before a neutral
immigration judge; a transcribed record of proceedings and adequate translation services; notification of the applicant's right
to counsel; the availability of free legal representation; the right to submit evidence and to present and subpoena witnesses;
and the right seek subsequent administrative review.[FN123]

Accordingly, while acknowledging the "privilege" language of Landon v. Plasencia and expressly gainsaying any reliance on
constitutional analysis, the decision in Marincas v. Lewis clearly applied due process principles to override multiple
procedural infirmities in the INS's asylum procedures.[FN124] Therefore, seemingly to reconcile the Supreme Court's 1982
reference to "privilege" with the subsequent analysis evolving under the Refugee Act, the court avoided any constitutional
labeling by crafting a purely statutory thesis of due process.

In another appellate encounter with stowaway aliens, the Fourth Circuit stated a succinct but clear rationale for validating
their constitutional due process right to seek asylum in the 1999 decision of Selgeka v. Carroll.[FN125] An ethnic Albanian
fleeing Kosovo, Selgeka stowed away aboard a U.S. ship in January, 1996, and thus the substance of his claim arose before
the effective date of the 1996 immigration legislation.[FN126] Besnik Selgeka claimed that he had been denied procedural
due process because his right to asylum was not determined by an impartial immigration judge in a hearing with appropriate
safeguards.[FN127] Citing decisions such as Marincas v. Lewis[FN128] and Augustin v. Sava[FN129] the *324 court
similarly found that aliens have no independent constitutional right to asylum but enjoy minimum due process concerning
statutory entitlements. By virtue of the Refugee Act, the court found that Congress had spoken in no uncertain terms in
directing the Attorney General to establish an asylum procedure for aliens within the United States, "irrespective of such
alien's status."[FN130] This enactment, the court observed, underscored U.S. treaty obligations under the UN Protocol and
provided legislative substance to the national commitment to refugees.[FN131] While placing heavy emphasis on Marincas
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v. Lewis, the Fourth Circuit made no mention of that decision's reliance on due process that was non-constitutional. Instead,
the court in Selgeka cited Marincas, as well as Augustin v. Sava to support its constitutional due process holding.[FN132]

Because the majority in Selgeka concluded that the congressional mandate for an asylum procedure required a single,
uniform process, the diminished procedural safeguards for stowaways were found to violate due process. The dissent did not
challenge the alien's right to constitutional due process but disputed the premise that INS procedures for stowaways were
inadequate. Accordingly, in its decision in Selgeka v. Carroll, the generally conservative Fourth Circuit issued a clear
validation of the constitutional right of any alien on U.S. soil to seek asylum.

IV. Resolving the Circuit Split
A. IIRIRA and the New Concepts of Admitted and Unadmitted Aliens

Resolution of this wide variance among circuit courts requires not only analysis of their rulings, but also of the impact of new
immigration legislation that became effective subsequent to the events underlying those decisions. In 1996, Congress
amended the Immigration and Naturalization Act by enacting the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996 ("IIRIRA"). [FN133] The principal substantive features of IIRIRA became effective on April 1, 1997,[FN134]
and thus post-dated the factual circumstances giving rise to the divergent decisions among the Second, Third, Fourth, Fifth,
Eleventh, and D.C. Circuits, and, potentially, the First Circuit. Significantly, the key provision for asylum purposes under
pre-existing law, Section 1158(a) from the original Refugee Act, was not altered. Thus, the predicate for statutory entitlement
recognized in decisions such as Augustin v. Sava and Selgeka v. Carroll*325 remains intact.[FN135] The long-standing
definitions of "excludable" and "deportable" aliens, however, were replaced by new statutory terms and concepts. Under
IIRIRA, instead of excludable aliens, the statute speaks to "inadmissable" aliens.[FN136] Inadmissible aliens are those who
have not lawfully entered this country. Broader than the former category of "excludables," inadmissible aliens include not
only immigrants detained at a port of entry, but also those who succeeded in an illegal, surreptitious entry upon U.S. soil.
[FN137] As a result, aliens denied admission by immigration authorities ("excludables") are now equated with aliens who
illegally gained physical entry ("deportables"), so that both groups are merged into the new classification of unadmitted
aliens.[FN138] "Admitted" aliens, on the other hand, are those who were lawfully permitted to enter the country free from
conditions of detention or parole. These immigrants would correspond to that component of formerly deportable aliens whose
arrival was permitted by immigration authorities.

The impact of the elimination of the excludable/deportable dichotomy in favor of the unadmitted/admitted alien demarcation
has not been explicitly resolved subsequent to the enactment of IIRIRA. In a decision arising since the 1997 effective date of
the new law, the district court and Eleventh Circuit in Gonzalez v. Reno[FN139] both dispatched the due process claim of
six-year-old Elian with a one sentence reference to the circuit court's opinion in Jean v. Nelson.[FN140] Despite its notable
brevity, the rejection of due process may still be important for several reasons. Significantly, in rejecting a child's
constitutional claim, the court relied on Jean v. Nelson rather than any contention that refugee children have a lesser
constitutional status than adults. As a result, the court's approach left unchallenged the impact of Polovchak v. Meese
[FN141] and Johns v. Department of Justice,[FN142] leading circuit court decisions concerning*326 the rights of immigrant
children.[FN143]

Other consequences are more specifically signaled by Gonzalez v. Reno. For the first time, the Eleventh Circuit's doctrine
rejecting due process for excludable aliens was applied directly to an asserted right to seek asylum, as opposed to ancillary
issues such as parole, detention, and pre-asylum notification claims.[FN144] Second, while not explicitly addressing the
impact of the 1996 passage of IIRIRA, the court's rejection of due process for Elian, an unadmitted alien, necessarily
confirms that the Eleventh Circuit will apply the same constitutional standard to unadmitted aliens that previously
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encompassed "excludables."

As courts continue to address the right to asylum in the aftermath of IIRIRA, the decisions that have validated due process
can also be expected to maintain the same constitutional course. As described earlier, the holdings of the Second,[FN145]
Third, [FN146] and Fourth Circuits[FN147] that sustained rights for "excludables," addressed asylum-seekers who would
constitute unadmitted aliens under IIRIRA. Moreover, the Fifth Circuit's original validation of due process in 1982, like the
D.C. Circuit's similar holding in 1989, extended due process rights for deportable aliens who, having entered illegally, would
constitute unadmitted aliens under the current definitions. Therefore, not only did the analysis of those deportable alien cases
evince no reliance upon any traditional distinctions, the facts of those cases, if transplanted to the current modern statutory
concepts, would similarly endorse due process rights for today's unadmitted aliens.

Moreover, because the critical asylum provision in the Refugee Act of 1980 remains undiminished by the 1996 amendments
to the INA, the predicate of statutory entitlement that anchored all but one of these decisions maintains*327 the same
protectible interest in seeking asylum.[FN148] Also undiminished is the reach of the asylum provision to all aliens
"physically present" in the United States, "irrespective of such alien's status." Just as this language sweeps across any
differentiation between "excludables" or "deportables," the asylum law should be equally indifferent to distinctions that
otherwise apply to unadmitted and admitted aliens. Therefore, in examining the due process decisions in light of the
subsequent transition to unadmitted and admitted aliens, the facts as well as the legal analysis of those cases reflect that their
constitutional outcomes should remain constant.

Accordingly, the enactment of IIRIRA should not revise the existing circuit alignment which arrays the Second, Fourth, Fifth
and D.C. Circuits as proponents of Fifth Amendment due process, the Third Circuit in a middle ground of non-constitutional
due process, while the Eleventh Circuit, perhaps joined by the First, rejects any such safeguards. With the Eleventh Circuit's
rejection of en banc consideration in Gonzalez v. Reno, the reaffirmation of Jean v. Nelson by that important immigration
law tribunal assures a future of unacceptable divergence concerning the human rights of millions until the constitutional issue
is resolved by the Supreme Court.

*328 V. The Future of Asylum Rights
A. Clarifying Landon v. Plasencia and Applying Modern Due Process

In further constitutional development of the right to seek asylum, the Court's 1982 opinion in Landon v. Plasencia should not
continue to denigrate the asylum rights under the Fifth Amendment for countless refugees today.[FN149] As described
earlier, Landon v. Plasencia's reference to "privilege" constituted dictum because the subject of that case was found to have
been a lawful resident alien with undeniable constitutional rights concerning any expulsion from this country. Moreover, in
critical respects, Landon v. Plasencia embodied outdated notions at odds with the prevailing Supreme Court directives for
due process. The older case law relied on labels such as "deportables" and "excludables" that have now been erased
statutorily under IIRIRA. Those words, in turn, were used to delineate whether "rights" or "privileges" were at stake, pinning
one set of outmoded concepts upon a second set of conceptual antiques.

Neither mode of labeling should overcome modern concepts of basic human rights. Thus, the deportable/excludable
delineation was not only mechanical, it unfairly bestowed greater constitutional rights upon some aliens even though they
were illegal and undocumented.[FN150] Immigrants who succeeded in an unlawful, surreptitious landing were rewarded
over excludable aliens who, following an unsuccessful appearance at a port of entry, might remain imprisoned in INS
detention facilities for months or more.[FN151]

Fortunately, with the 1996 statutory elimination of the deportable/excludable definitions, the traditional basis for
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distinguishing between aliens with constitutional rights and those with mere privileges, has been erased. While arguably the
rights and privileges duality could be reattached to the current concepts of unadmitted and admitted aliens, modern
constitutional analysis discourages any further revival of the older methodology. While the Eleventh Circuit established its
rule by minimizing asylum with the label of a "privilege,"[FN152] the premise that individuals forfeit vital safeguards
whenever those safeguards are denominated "privileges" rather than "rights" has largely*329 disappeared from our
jurisprudence.[FN153]

Thus, the "privileges" language of Landon and Jean represents a largely abandoned methodology. In discussing the interment
of privilege analysis, Professor Van Alstyne recalled its long-standing and irremediable deficiency: "Thus Holmes himself
readily admitted that to deny that a person had a "right" to do something was merely to announce the conclusion that a court
would not give him any relief; but the denial itself provides no reason whatsoever why such relief should be denied."
[FN154]

Thus, as modern constitutional philosophies have firmly established, "this Court now has rejected the concept that
constitutional rights turn upon whether a government benefit is characterized as a 'right'[FN155] or as a 'privilege' . . . ."
[FN156] Instead, today the Supreme Court relies on constitutional standards that examine the nature of the
legislatively-created rights,[FN157] a doctrine launched with the seminal decision of Goldberg v. Kelly.[FN158] In that
case, the Court found that because the New York Legislature had created a right to receive welfare benefits, those rights
could not be eliminated without complying with due process, an adherence that required a fair hearing. Other cases such as
Mathews v. Eldridge[FN159] have extended and clarified due process.[FN160] Finding that a denial of social security
benefits invoked due process safeguards, the Court announced a three-part test, balancing the private interest and the
likelihood of erroneous deprivation along with the competing interest of the government.[FN161] In another decision,
treating revocation of a convicted felon's discretionary entitlement to parole, the opinion authored by the late Chief Justice
Burger similarly required a due process hearing: "Nor are we persuaded by the argument that revocation is so totally a
discretionary matter that some form of hearing would be administratively intolerable. A simple factual hearing will not
interfere with the exercise of discretion."[FN162]

Thus, the Court's due process decisions established that, while legislatures may elect not to confer a particular liberty or
property interest on an individual*330 once conferred, that interest should not be erased without appropriate safeguards.
[FN163] As applied to the right to seek asylum by cases like Selgeka v. Carroll, this dimension of constitutional recognition
is not derived directly from the Due Process Clause itself, but arises from the separate source of constitutional protection that
encompasses legislatively-created enactments.[FN164]

Even apart from the 1982 discussion of near-obsolete labeling for rights and privileges, however, is the fact that Landon v.
Plasencia nowhere addresses the Refugee Act of 1980, the due process linchpin of ensuing circuit court holdings. When
properly viewed as a declaration of previous law, the Landon v. Plasencia disclaimer of constitutional rights for aliens
seeking admission is consistent with an era in which no asylum entitlement had been legislated.[FN165] Since the statutory
right to seek asylum postdated the facts underlying that decision, the Court's statement in 1982 is no obstacle to holding that
the Refugee Act is a separate predicate for Fifth Amendment protection.

Although Landon v. Plasencia is compatible with a finding that the Refugee Act established a constitutionally protected right
to seek asylum, it remains unanswered so far. As discussed earlier, the Court has never addressed the constitutional impact of
the Refugee Act. Meanwhile, the circuit courts addressing that watershed legislation have understandably treaded carefully
around Landon, declining to confront its "privilege" declaration, either as dictum or as a pronouncement supplanted by later
developments. While the Fourth Circuit's treatment of Landon in Selgeka v. Carroll comes closer than others to providing a
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needed clarification, its discussion may be too brief to provide the level of analysis needed to resolve any lingering concerns
about the current impact of this frequently cited Supreme Court decision.[FN166]

B. Resolving the Due Process Question: The Third Circuit's Middle Ground

In Marincas v. Lewis, the court apparently side-stepped the issue by acknowledging Landon's apparent constitutional
subtractions and therefore predicating due process on statutory and treaty-based analysis. While the non-constitutional due
process findings seemingly navigated a middle course between the opposing circuit alignments, the Third Circuit's apparently
safe passage*331 arguably collided with a different set of principles concerning statutory construction and judicial deference
to agency interpretations.

The Third Circuit's middle ground was reached through a judicially active extrapolation of legislative intent that overrode
contrary agency regulations and practices of the INS. In the modern era of judicial review of administrative actions, however,
the long shadows cast by Chevron, U.S.A., Inc. v. Natural Resources Defense Council,[FN167] make such judicial overrides
debatable. Indeed, judicial deference to agencies on statutory questions is the overwhelming reality in most cases, unless
statutes are clear and unambiguous.[FN168] When statutes are "silent or ambiguous," on the other hand, agencies like the
INS enjoy significant latitude to fashion procedures and results within the scope of their administrative expertise. Since the
Refugee Act of 1980 did not speak directly to the nature or methods of the asylum tribunal, the various requirements imposed
in Marincas v. Lewis arguably constituted judicial improvements upon zones of silence or ambiguity that, absent
constitutional safeguards, should arguably have been controlled by INS discretion.

Commendably, the Third Circuit insisted upon fundamentally fair procedures for alien stowaways, an outcome functionally
consonant with the constitutional due process holdings, while steering between the divided circuits on the constitutional
issue.[FN169] While averting one source of decisional conflict, though, the Third Circuit's methodology arguably encounters
a different controversy with respect to the measure of judicial deference to agency interpretations. Accordingly, while the
Third Circuit's premise of non-constitutional due process averted any confrontation with the still resonant dictum of Landon
v. Plasencia,[FN170] it did not avoid the deep entanglements of agency discretion and*332 presents a close question on the
issue of Chevron deference.[FN171]

C. The Majority Circuit View and Constitutional Due Process

When the statutory right to seek asylum is tested against the criteria of modern Supreme Court holdings, those decisions
support the outcome of the majority of circuit decisions that apply due process.[FN172] The starting point is recognition that
by its terms, the Due Process Clause encompasses every person on U.S. soil, a basic reality underscored in Mathews v. Diaz.
[FN173] From the fact that an alien, too, is undeniably a person, the analysis is driven further by the long-standing premise
reiterated in Plyler v. Doe that the Constitution reaches each person within the sovereign territory of the United States.
[FN174] This rule has been applied unfailingly and has assured due process protections for aliens charged with crimes
[FN175] as well as for foreigners threatened with potential*333 confiscation of their property.[FN176] Thus, when the
Supreme Court held in Plyler v. Doe[FN177] that illegal and undocumented immigrant children cannot be denied a public
education, it observed that "[w]hatever his status under the immigration laws, an alien is surely a "person" in any ordinary
sense of that term," and is therefore a "person" guaranteed due process of law by the Fifth and Fourteenth Amendments.
[FN178] Therefore, because the Due Process Clause encompasses all persons - including immigrants - who are "physically
present" in the U.S., they cannot be constitutionally quarantined beyond the reach of the Fifth Amendment.

Since aliens are not constitutionally invisible, the statutory entitlements conferred upon immigrants should be defined by the
same due process analysis that prevails for all other "persons" in this country. Thus, as is already established in various
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circuits, the mantle of due process is extended to the asylum process by fusing the statutory right to seek asylum with the
procedural due process doctrine of cases such as Goldberg and Zimmerman Brush. This fusion does not meld entitlements
that are inherent in the Constitution but, rather, envelopes property and liberty interests with constitutional protection once
they are duly conferred by substantive law. Accordingly, while there is no intrinsic constitutional duty to provide social
security or welfare benefits,[FN179] when a government chooses to grant them, due process governs a substantial
deprivation of such entitlements. In much the same fashion, the statutory grant of the right to seek asylum, standing upon
decades of evolving U.S. commitments to international norms concerning refugees, readily satisfies the threshold criteria for
an interest sufficient to invoke the protection of due process.[FN180]

In defining the protected entitlement, courts have long recognized the serious consequences of being expelled from this
country, and therefore, the right to seek asylum has been characterized as a liberty interest.[FN181] While courts*334 have
confirmed that asylum processes are not equatable with criminal proceedings[FN182] in post-World War II decisions, the
Supreme Court has acknowledged solemnly that "Here the liberty of an individual is at stake . . . ."[FN183] In further
emphasizing the grave consequences of the alien's removal from this country, the court has characterized such issues as
"basic to human liberty and happiness, and, in the present upheavals in lands to which aliens may be returned, perhaps to life
itself." [FN184] In addition to cognizance as a liberty interest, the right to bring a claim for asylum may also embody a
property interest of equal or greater dignity to the unemployment benefits claim[FN185] or individual claim in a class action
[FN186] that modern Supreme Court decisions have safeguarded through due process.[FN187]

Therefore, by applying current doctrine to the right to seek asylum conferred by the 1980 Refugee Act, the safeguards of
constitutional due process should be extended to the asylum seeker. When rights ascend to constitutional recognition, they
reside in the province of the judiciary and cannot be reduced through the discretion of administrative agencies.[FN188]
Therefore, this issue is critical, not only to effectuate Congress's desire for a fair and uniform procedure, but also to assure
that agency expediencies are not permitted to transcend basic constitutional rights.[FN189]

D. The Impact of Due Process for Asylum Seekers

Any such enlargement of judicial responsibility does not threaten the INS*335 with unmanageable new burdens. Thus, while
extending due process to asylum seekers, circuit court decisions have not overwhelmed the INS by imposing a vast revision
of existing procedures. Instead, the due process decisions have insisted on a minimum of procedural fairness, often borrowing
safeguards already provided by the INS in one asylum context to assure fairness in others.

Thus, the features that due process requires typically would begin with the right to an adversarial hearing before a neutral
fact-finder in which the applicant may, among other things, present witnesses and other evidence to substantiate the asylum
claim. [FN190] Consistently with Supreme Court rulings, the requirement of "some form of hearing,"[FN191] conducted "at
a meaningful time and in a meaningful manner,"[FN192] is integral to any adjudication secured by due process.[FN193]

Circuit court decisions have further mandated that adequate translation services be provided, obviously a critical need for
most aliens to be able to comprehend and participate effectively in the asylum process.[FN194] To assure a record to afford
meaningful subsequent review, hearing transcripts have been required.[FN195] Additionally, one court found that asylum
applicants must be notified of their right to counsel, the availability of free legal representation and the right to a public
hearing, as well as the opportunity to examine and object to adverse evidence, to compel testimony of witnesses by subpoena
and to obtain subsequent review of the asylum hearing.[FN196] These procedures are neither unduly burdensome nor
unreasonable. Indeed, because asylum seekers are individuals who face an adjudication with "grave and potentially
irreversible consequences,"[FN197]such safeguards represent a minimum foundation for basic fairness and decency.
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E. The Necessity for Judicial Definition of Human Rights

No court has attempted to catalogue all the features that due process might require in the asylum process, nor could it.
[FN198] The strictures of due process necessarily vary with the circumstances.[FN199] But the proper constitutional inquiry
must concern the scope of the constitutional rights at stake, not whether*336 the Due Process Clause can be invoked at all.
[FN200] Clearly, the dramatic consequences of removal from this country compel a corresponding need to maintain realistic
and effective assurances that the process is fair, consistent and neutrally determined. Thus, because he was safeguarded by
the Constitution, a refugee-seeker from Kosovo, like Selgeka, could not be expelled through a short form process, which he
barely understood, without access to an impartial forum. Similarly, stripped of any deference that might insulate INS
procedures in non-constitutional settings, the token fifteen minute hearings at issue in Haitian Refugee Center v. Smith could
not escape firm judicial action to impose badly needed constitutional safeguards.

Conversely, where due process was not applied, in the high-profile, controversial case of Elian Gonzalez, the INS was able to
deny any form of asylum hearing, reverse fields concerning his status[FN201] and ultimately ignore its own official criteria
announced the year before with respect to asylum claims for young children. Indeed, as the court had initially discussed in
granting an injunction pending appeal, the INS Guidelines For Children's Asylum Claims envisioned that young children,
even a six-year-old, "will be active and independent participants in the asylum adjudicative process."[FN202] Even so, the
court concluded in its final opinion that the INS, in its discretion, had the authority to reject the claim of Elian's independent
asylum rights based on Chevron deference.[FN203] While, at various points, the court suggested possible doubts about the
*337 correctness of the INS's statutory interpretation, it nonetheless concluded that it was obliged under Chevron to accept
the INS's application of the law,[FN204]a deference trumpeted throughout the court's opinion.

By allowing the INS to ignore its own announced guidelines, the Eleventh Circuit may have expanded agency latitude
exceeding even the broad discretion awarded in Jean v. Nelson.[FN205] Whether the rationale for such extraordinary
deference is the INS's role in foreign policy or the realities of its complex and chronically unmanageable burdens, the result is
striking. Manifestly, in the absence of constitutional safeguards, the INS is free to revise and reduce the calculus of the most
basic human rights, even for a child.

VI. Conclusion
Because the definition of the rights of the individual is more properly reposed in our judiciary, the courts should accept the
constitutional duty to safeguard the fundamental rights for millions of immigrant men, women and children who walk upon
our lands. That duty transcends any debate over the societal impact of immigration[FN206] a controversy that has endured
since our nation was founded.[FN207] The enormous, perhaps still expanding discretion of the INS wherever the
Constitution is silenced, may deprecate refugees as non-persons in legal and moral terms. While such may be the fabric of
many countries from which refugees flee, it should never be a principle acceptable to the American people. The troubling
turnover of human rights to the INS may perhaps be understandable in the context of history and the current milieu of
intractable*338 numbers and challenges. No such abdication, however, can be faithful to the traditions of a country that has
always entrusted basic liberties to the federal judiciary: "In sum, our Constitution unambiguously enunciates a fundamental
principal - that the 'judicial power of the United States' must be reposed in an independent Judiciary. It commands that the
independence of the Judiciary be jealously guarded, and it provides clear institutional protections for that independence."
[FN208] Therefore, especially in light of the current breadth of Chevron deference, constitutional recognition of asylum
rights is imperative to maintain the judiciary's "function as a check on any aggrandizing tendencies in the other branches."
[FN209] Through constitutional recognition, human rights are not reduced by deference doctrines. Instead, the vindication of
liberties under the Constitution is entrusted not to bureaucrats, but to judges, the only acceptable guardians with so much at
stake. [FN210] Like the world community, the federal courts have repeatedly acknowledged the enormity of the
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consequences of removal from this country. As one court observed, "the consequences of deportation may more seriously
affect the deportee than a jail sentence."[FN211] Indeed, in INS v. Cardoza-Fonseca, the Supreme Court observed[FN212]
"Deportation is always a harsh measure. It is all the more replete with danger when the alien makes a claim that he or she will
be subject to death or persecution if forced to return to his or her home country."[FN213]

While due process validation of asylum rights for all aliens on U.S. soil may have further constitutional ramifications
[FN214] the inevitability of other due*339 process questions should not detain further the compelling case for constitutional
recognition of asylum. Moreover, the truth is that constitutional acknowledgment of all aliens on our soil will not impair
border security measures such as the interdiction of aliens on the high seas,[FN215] since those passages are simply not
lodged within the constitutional enclosures of U.S. territory.[FN216] Nor is there any great difficulty in applying the
appropriate standard for due process. Since the Supreme Court has firmly embraced a three-part test for defining the
minimum safeguards in other constitutional provinces, extending that analysis to all immigrants within our nation will
enhance, rather than reduce, the consistency of constitutional doctrine.[FN217]

Accordingly, whatever may be the trepidations of implicating itself further in the human, moral and legal morass of
immigration, the courts should stand firm to that responsibility. Rather than surrender the definition of human rights to the
INS, the judiciary should honor its traditions of protecting the constitutional rights of all human beings who stand on U.S.
soil. [FN218] As our nation's history reflects, the ebbs and flows of immigration tides, as well as the accompanying emotion
and controversy, will continue to buffet public sentiment and political decision makers. The one constant, however, since the
creation of our Constitution, has been the independent federal judiciary. That sentinel must continue to assure that no
controversy or temporal attitude stands taller than the great haven of the United States Constitution.

[FNd1]. Co-Founder and Partner, Coffey, Diaz & O'Naghten, Miami, Florida. B.S., University of Florida; J.D., University of
Florida.

[FN1]. As one commentator described the emotional impact of immigration, "No war, no national crisis has left a greater
impress on the American psyche than the successive waves of new arrivals that quite literally built the country." Bernard A.
Weisberger, A Nation of Immigrants, American Heritage (Feb. - March, 1994) at 75.

[FN2]. Immigrants flooded to this country without restriction throughout much of our history. In 1790, our population stood
at four million and reached thirty-two million by 1860. Weisberger supra note 1, at 82. Immigrant waves continued after the
Civil War with fourteen million arriving between 1860 and 1900 with another 18,600,000 following between 1900 and 1930.
Id. at 83-84

[FN3]. As the Supreme Court established inPlyler v. Doe, 457 U.S. 202 (1982), illegal and undocumented immigrant
children are constitutionally entitled to a public education. Another source of public concern has been the impact of
immigration on taxpayer obligations for government entitlements. While only a small fraction of immigrants are on welfare,
their rate of 6.6 % is slightly higher than the 4.9 % for Native Americans. That usage is concentrated among the elderly who
comprise 28 % of welfare benefits among immigrants. Michael Fix et al., The Use of SSI and Other Welfare Programs By
Immigrants, Testimony Before the House Ways and Means Committee (May 23, 1996)
(http://www.urban.org/testimon/fix.htm).

[FN4]. The true economic impact of immigration is the subject of active debate. A report by the Urban Institute has
challenged the widespread assumption that immigrants represent an aggregate drain on societal resources. Michael Fix &
Jeffrey S Passel, Immigration and Immigrants, Setting the Record Straight, The Urban Institute (May 1994) (http://
www.urban.org/pubs/immig/immig.htm).

19 YLLPR 303 Page16
19 Yale L. & Pol'y Rev. 303
(Cite as: 19 Yale L. & Pol'y Rev. 303)

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1982126797
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1982126797


This misperception regarding immigrants' net fiscal impact has been reinforced by several highly publicized recent studies
that overlook three basic facts about immigration. First, integration of immigrants is dynamic; their incomes and tax
contributions both increase the longer they live in the United States. Second, incomes vary considerably for different types of
immigrants with legally admitted immigrants, as a group, generally having significantly higher incomes than illegal
immigrants or refugees. Finally, the studies do not take into account the indirect benefits of job creation from immigrant
businesses or consumer demand.
The Urban Institute Report acknowledges, though, that a disproportionate impact may fall upon state and local governments.
Contrary to the public's perception, when all levels of government are considered together, immigrants generate significantly
more in taxes paid than they cost in services received. This surplus is unevenly distributed among different levels of
government, however, with immigrants (and natives) generating a net surplus to the federal government, but a net cost to
some states and most localities.

[FN5]. In a hearing before the House Judiciary Committee on June 10, 1999, Representative Smith, Chair of the
Subcommittee on Immigration and Claims, was blunt in describing the perceived problems of the present tide of
immigration: "Many long-time residents are forced to move away from the communities where they grew up. Those who
appeal to the federal government for immigration law enforcement receive little or no help." Transcript of Hearing Before the
Subcommittee On Immigration On Claims of the Committee On the Judiciary, House of Representatives, 106th Congress, 1st
Sus. (June 10, 1999) at 6 (http:// commdocs.house.gov/committees/judiciary/hju62494.000/hju62494_O.htm) (hereinafter
Remarks of Rep. Smith). In discussing the effectiveness of the INS, Representative Smith was equally direct: "Meanwhile,
the interior enforcement strategy recently unveiled by the Immigration and Naturalization Service effectively gives up on
removing illegal aliens from the United States. Except for a small fraction of convicted criminal aliens, illegal aliens have
little or no fear that they will ever be deported." Id.

[FN6]. Immigrant poverty is another deep concern. Although the level of poverty is higher among immigrants, significantly,
only 10% of immigrants who have become naturalized citizens live in poverty as opposed to 29 % of non-citizen immigrants.
Fix, supra note 3, (http:// www.urban.org/testimon/fix.htm)." Also underscoring the reality of poverty among immigrants is a
report by the Center for Immigration Studies indicating that the number of immigrant households below poverty nearly
tripled from 2.7 million in 1979 to 7.7 million in 1997. Michael A. Fletcher, Immigrants' Growing Role in U.S. Poverty
Cited, Wash. Post, Sept. 2, 1999, at A2. Throughout that same period, a relatively constant 12 % of the native born
population lived in poverty while poverty among immigrants increased from 15.5 to 21.8 %. Id.

[FN7]. As one court expressed its view toward INS processes: "The proceedings of the Immigration and Naturalization
Service are notorious for delay, and the opinions rendered by its judicial officers, including the members of the Board of
Immigration Appeals, often flunk minimum standards of adjudicative rationality."Salamedav. INS, 70 F.3d 447, 449 (7th
Cir. 1995). In another case, the court observed, "the Board seems unaware of the elementary facts of contemporary history,
even those that bear vitally on its mission."Osmaniv. INS, 14 F.3d13, 14 (7th Cir. 1994); see alsoBastanipourv. INS, 980
F.2d 1129,1133(7th Cir. 1992)("The Board's handling of the question of apostasy makes us wonder whether the Board's
knowledge of Iran is any greater than its knowledge of Biafra, about which we commented critically ...."). Other courts have
also been blunt in expressing their skepticism. "Under any ordinary meaning that decent, compassionate human beings would
attach to the words 'abuse of discretion,' the BIA has abused its discretion."Watkinsv. INS, 63 F.3d844,852(9th Cir. 1995);
see alsoMelendezv. Dep't of Justice,926 F.2d211,219 (2d Cir. 1991)(stating that INS position "turns logic on its head,"
"extraneous influences" may have influenced INS and therefore "the administrative proceeding in such case would simply be
a charade.")Mikhael v. INS, 115F.3d299,306(5th Cir. 1997)("The IJ gave cursory allegiance to both the Supreme Court's
and this Circuit's precedent ...."). InReno v. American-ArabAnti-Discrimination Committee,525 U.S. 471 (1999) the
Supreme Court dismissed as a "mirage" the jurisdiction position advanced by the INS.Id. at482.
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